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,QGHHG� WKH 7KLUG &LUFXLW KDV VWDWHG WKDW� ³LQ 1DWLRQDO %DQN RI

&RPPHUFH WKH 6XSUHPH &RXUW DFNQRZOHGJHG WKDW LI PRQH\ LV KHOG E\ D

KXVEDQG DQG ZLIH LQ D MRLQW EDQN DFFRXQW DV WHQDQWV E\ WKH HQWLUHWLHV
XQGHU DSSOLFDEOH VWDWH ODZ µWKH *RYHUQPHQW FRXOG QRW XVH WKH PRQH\ LQ

WKH DFFRXQW WR VDWLVI\ WKH WD[ REOLJDWLRQV RI RQH VSRXVH�¶´ ,QWHUQDO
5HYHQXH 6HUY� Y� *DVWHU� �� )��G ���� ��� ��G &LU� ����� �FLWLQJ1DWLRQDO
%DQN RI &RPPHUFH� ��� 8�6� DW ��� Q���� �LQWHUQDO IRRWQRWH RPLWWHG�
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1RU GR&ROH DQG&UDIW , VWDQG DORQH� $V WKH&UDIW , SDQHO QRWHG� WKLV

FRXUW UHLWHUDWHG WKH UXOH RI &ROH LQ VXEVHTXHQW FDVHV� 6HH ��� )��G DW ���
�FLWLQJ 8QLWHG 6WDWHV Y� &HUWDLQ 5HDO 3URSHUW\ /RFDWHG DW ���� /HUR\
/DQH �³/HUR\ /DQH ,´�� ��� )��G ���� ��� ��WK &LU� ������� LG� �FLWLQJ
8QLWHG 6WDWHV Y� &HUWDLQ 5HDO 3URSHUW\ /RFDWHG DW ���� /HUR\ /DQH
�³/HUR\ /DQH ,,´�� ��� )��G ���� ��� ��WK &LU� ������� VHH DOVR *DVWHU�
�� )��G DW ��� Q��� ��� �KROGLQJ WKDW ,56 PD\ QRW OHY\ DJDLQVW EDQN
DFFRXQW RI GHOLQTXHQW WD[SD\HU KHOG LQ WHQDQF\ E\ WKH HQWLUHW\ ZKHUH
WD[SD\HU GLG QRW KDYH XQLODWHUDO ULJKW WR ZLWKGUDZ IXQGV��
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$V WKH FRQFXUUHQFH DFNQRZOHGJHV� WKH ODZ�RI�WKH�FLUFXLW GRFWULQH

SURKLELWV D VXEVHTXHQW SDQHO RI WKLV FRXUW IURP UHYLVLWLQJ DQ HDUOLHU
SDQHO¶V GHFLVLRQ ZKHQ WKHUH KDV QRW EHHQ D FKDQJH LQ WKH VXEVWDQWLYH ODZ
RU DQ LQWHUYHQLQJ 6XSUHPH &RXUW GHFLVLRQ� ,QDVPXFK DV WKH UXOH RI &ROH
Y� &DUGR]D UHPDLQHG JRRG ODZ� WKH &UDIW , SDQHO ZDV ERXQG WR IROORZ LW�
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%HFDXVH WKH WKLUG H[FHSWLRQ WR WKH ODZ RI WKH FDVH GRFWULQH UHTXLUHV

D ILQGLQJ WKDW D SULRU GHFLVLRQ ZDV ERWK FOHDUO\ HUURQHRXV DQG WKDW LW
ZRXOG ZRUN D PDQLIHVW LQMXVWLFH� VHH +DQRYHU ,QV� &R�� ��� )��G DW ����
RXU KROGLQJ WKDW &UDIW , LV QRW FOHDUO\ HUURQHRXV PDNHV LW XQQHFHVVDU\ IRU
XV WR DGGUHVV WKH TXHVWLRQ RI ZKHWKHU WKDW GHFLVLRQ ZLOO ZRUN D PDQLIHVW
LQMXVWLFH�
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7KLV SUHFLVH QDWXUH RI WKLV UXOH DSSHDUV WR KDYH ZDYHUHG RYHU WLPH�

&RPSDUH $TXLOLQR Y� 8QLWHG 6WDWHV� ���8�6� ���� ��� ������ �GLVFXVVLQJ
WKH ³DSSOLFDWLRQ RI VWDWH ODZ LQ DVFHUWDLQLQJ WKH WD[SD\HU¶V SURSHUW\ ULJKWV´
LQ GHWHUPLQLQJ ZKHWKHU SURSHUW\ LV VXEMHFW WR IHGHUDO WD[ OLHQ� ZLWK
1DWLRQDO %DQN RI &RPPHUFH� ��� 8�6� DW ���� 5HJDUGOHVV RI ZKLFK
IRUPXODWLRQ RI WKH UXOH LV DGRSWHG� WKH NH\ SRLQW LV WKDW WKH IHGHUDO
TXHVWLRQ �� L�H�� ZKHWKHU D VWDWH�ODZ ULJKW FRQVWLWXWHV ³SURSHUW\´ RU ³ULJKWV
WR SURSHUW\´ XQGHU WKH VWDWXWH �� FDQQRW EH FRQVLGHUHG LQGHSHQGHQWO\ IURP
WKH VWDWH�ODZ TXHVWLRQ �� L�H�� ZKDW LV WKH QDWXUH DQG H[WHQW RI WKH VWDWH�ODZ
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7KH JRYHUQPHQW GLVSXWHV WKH VWLSXODWLRQ WR ZKLFK 6DQGUD UHIHUV�

DUJXLQJ WKDW LW DJUHHG WR UHOHDVH RI WKH SURFHHGV XSRQ ³UHVROXWLRQ RI WKH
WD[ OLHQ GLVSXWH�´ 7KH H[DFW QDWXUH RI WKH VWLSXODWLRQ LV QRW FOHDU IURP WKH
UHFRUG� EXW WKDW GRHV QRW LPSHGH RXU UHVROXWLRQ RI WKH LVVXH� 6HH LQIUD�
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ULJKW� :KHQ� DV LQ WKLV FDVH� VWDWH ODZ SURYLGHV WKDW WKHUH FDQ EH QR
LQGLYLGXDO LQWHUHVW LQ SURSHUW\ KHOG LQ D WHQDQF\ E\ WKH HQWLUHWLHV� WKHUH LV
QRWKLQJ ZKLFK FDQ EH GHHPHG ³SURSHUW\´ RU ³ULJKWV WR SURSHUW\´ XQGHU
IHGHUDO ODZ� 7KLV XQGHUVWDQGLQJ RI � ���� GRHV QRW UHIOHFW D IDLOXUH RQ WKH
SDUW RI WKH&UDIW ,PDMRULW\ WR SXW VXEVWDQFH RYHU IRUP� DV WKH FRQFXUUHQFH
FKDUJHV� EXW UDWKHU FRPSRUWV ZLWK WKH ORQJ�HVWDEOLVKHG SULQFLSOH WKDW
³IHGHUDO ODZ FUHDWHV QR SURSHUW\ ULJKWV EXW PHUHO\ DWWDFKHV FRQVHTXHQFHV
� � � WR ULJKWV FUHDWHG XQGHU VWDWH ODZ�´ %HVV� ��� 8�6� DW �� �������

��
7KH ,56 DWWDFNV WKH FRXUW¶V VWDWHPHQW WKDW� ³VWDWH ODZ JRYHUQV WKH

LVVXH RI ZKHWKHU DQ\ SURSHUW\ LQWHUHVWV H[LVW LQ WKH ILUVW SODFH�´ &UDIW ,�
��� )��G DW ��� �FLWLQJ 5RGJHUV� ��� 8�6� DW ����� DV EHLQJ LQFRQVLVWHQW
ZLWK'U\H� $V GLG WKH 6XSUHPH &RXUW LQ'U\H� ZH QRWH WKDW� XSRQ FDUHIXO
UHYLHZ� VRPH RI WKH ODQJXDJH ZH XVHG LQ &UDIW , ZDV QRW ³SKUDVHG VR
PHWLFXORXVO\´ DV ZH ZRXOG KDYH OLNHG� 6HH 'U\H� ��� 6�&W� DW ���� :H
GR QRW� KRZHYHU� UHDG WKH VHQWHQFH RI ZKLFK WKH ,56 FRPSODLQV QRU WKH
DSSURDFK WDNHQ LQ &UDIW , WR EH LQFRQVLVWHQW ZLWK WKH DQDO\WLF DSSURDFK
WDNHQ E\ WKH 'U\H &RXUW� WKDW VWDWH ODZ GHWHUPLQHV WKH ULJKWV D WD[SD\HU
KDV LQ SURSHUW\ DQG IHGHUDO ODZ GHWHUPLQHVZKHWKHU WKRVH ULJKWV FRQVWLWXWH
³SURSHUW\´ RU ³ULJKWV WR SURSHUW\´ SXUVXDQW WR � ����� 6HH 'U\H� ��� 6�
&W� DW ����

��
,Q KLV VHSDUDWH FRQFXUUHQFH� -XGJH *LOPDQ FLWHV WR 5RJHUV Y�

5RJHUV� ��� 1�:��G ���� ��� �0LFK� &W� $SS� ������ WR VXSSRUW WKH
SURSRVLWLRQ WKDW 'RQ &UDIW SRVVHVVHG D FRQWLQJHQW IXWXUH LQWHUHVW LQ WKH
%HUZ\FN 3URSHUW\� $OWKRXJK WKH5RJHUV FRXUW GLG DFNQRZOHGJH WKDW HDFK
VSRXVH ³LV HQWLWOHG WR WKH HQMR\PHQW RI WKH HQWLUHW\ DQG WR VXUYLYRUVKLS�´
LW HPSKDVL]HG WKDW ³QHLWKHU WKH KXVEDQG QRU WKH ZLIH KDV DQ LQGLYLGXDO�
VHSDUDWH LQWHUHVW LQ HQWLUHWLHV SURSHUW\� DQG QHLWKHU KDV DQ LQWHUHVW LQ VXFK
SURSHUW\ ZKLFK PD\ EH FRQYH\HG� HQFXPEHUHG RU DOLHQDWHG ZLWKRXW WKH
FRQVHQW RI WKH RWKHU�´ 5RJHUV LV WKXV FRQVLVWHQW ZLWK 0LFKLJDQ 6XSUHPH
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&RXUW¶V UHIXVDO WR UHFRJQL]H D VHYHUDEOH IXWXUH LQWHUHVW KHOG E\ RQH VSRXVH
LQ DQ HQWLUHWLHV SURSHUW\� 6HH 6DQIRUG Y� %HUWUDX� ��� 0LFK� ���� ���
1�:� ���� ��� ������� 0RUHRYHU� WR WKH H[WHQW WKDW 5RJHUV FDQ EH
FRQVWUXHG DV EHLQJ LQFRQVLVWHQWZLWK6DQIRUG �ZKLFKZHEHOLHYH LW FDQQRW��
6DQIRUG UHPDLQV JRRG ODZ DQG LV WKXV WKH FRQWUROOLQJ UXOH RI GHFLVLRQ�
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,Q WKH LQVWDQW FDVH� 'RQ &UDIW¶V H[SHFWDQF\ RI LQKHULWDQFH QHYHU

ULSHQHG LQWR D SUHVHQW HVWDWH� ,QGHHG� 'RQ SUHGHFHDVHG 6DQGUD�
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7KLV LV VLJQLILFDQW EHFDXVH WKH RQO\ LQWHUHVW ZKLFK DQ\ PHPEHU RI

WKH &UDIW , SDQHO FRQFOXGHG PLJKW EH VXEMHFW WR D IHGHUDO WD[ OLHQ ZDV D
IXWXUH LQWHUHVW� &RPSDUH��� )��G DW ��� ZLWK LG� DW ��� �5\DQ� -��
FRQFXUULQJ��

��
7KH FRQFXUUHQFH FULWLFL]HV WKH FRXUW IRU ³JRLQJ WRR IDU´ LQ

FKDUDFWHUL]LQJ WKH ,56¶V DUJXPHQW LQ WKHVH WHUPV� +RZHYHU� ,56 FRXQVHO
H[SUHVVO\ HQGRUVHG WKLV UHDGLQJ RI WKH 'U\H GHFLVLRQ GXULQJ RUDO
DUJXPHQW�
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,Q KLV FRQFXUUHQFH� -XGJH *LOPDQ WZLFH ³UHFRPPHQG>V@ WKDW WKLV

FDVH EH UHYLVLWHG HQ EDQF�´ 7KHUH LV D FOHDUO\ GHOLQHDWHG SURFHGXUH XQGHU
WKH )HGHUDO 5XOHV IRU D SDUW\ WR VHHN UHYLHZ RI D PDWWHU HQ EDQF� 6HH )HG�
5� $SS� 3� ���E�� 7KH JRYHUQPHQW LV REYLRXVO\ DZDUH RI WKLV SURFHGXUH
LQ WKDW LW SUHYLRXVO\ ILOHG D SHWLWLRQ IRU HQ EDQF UHYLHZ RI&UDIW ,� DOWKRXJK
LWV SHWLWLRQ GLG QRW JDUQHU D VLQJOH YRWH� 0RUHRYHU� WKLV FRXUW¶V SXEOLVKHG
,QWHUQDO 2SHUDWLQJ 3URFHGXUHV SURYLGH WKDW DQ\ DFWLYH MXGJH RI WKLV FRXUW
PD\ UHTXHVW� VXD VSRQWH� D UHTXHVW IRU D SROO IRU UHKHDULQJ RQ EDQF� HYHQ
LQ WKH DEVHQFH RI D SHWLWLRQ IURP D SDUW\� 6HH � &LU� ,�2�3� ���F�� :H
WKLQN LW DSSURSULDWH WR UHVHUYH DQ\ GLVFXVVLRQ RI ZKHWKHU WKLV FDVH VKRXOG
EH UHKHDUG HQ EDQF DV D SDUW RI WKH SURFHVV FRQWHPSODWHG E\ WKH
DIRUHPHQWLRQHG UXOHV�
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$OO RI WKH ,56¶V DUJXPHQWV RQ DSSHDO UHTXLUH XV WR UHMHFW WKH

KROGLQJ RI &UDIW ,� 6LQFH ZH DUH XQDEOH WR GR WKDW IRU WKH UHDVRQV
GLVFXVVHG DERYH� ZH ',60,66 WKH JRYHUQPHQW¶V DSSHDO�
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2QDSSHDO� WKH JRYHUQPHQW DUJXHV RQO\ WKDW WKHPRUWJDJH SD\PHQWV

�� DQG QRW WKH SURSHUW\ WD[ SD\PHQWV �� FRQVWLWXWHG D IUDXGXOHQW
HQKDQFHPHQW RI WKH SURSHUW\�
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7KH ,56 KDG UDLVHG WKH IUDXGXOHQW FRQYH\DQFH DUJXPHQW DV D

GHIHQVH LQ LWV DQVZHU WR 6DQGUD¶V FRPSODLQW�
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